a5t Cowncress | HOUSE OF REPRESENTATIVES REpPORT
Zd Session No. 95-1804

ENDANGERED SPECIES ACT AMENDMENTS OF 1978

Oerorer 15 (legislative day, OoroBER 14), 1078 —0rdered to be printed

Mr. Murpay of New York, from the committes of conference,
submitted the following

" CONFEREXNCE REPORT

ITo sccompany 5. 2894]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the House to the bill (S, 2809) io
amend the Endangered Species Act of 1473 to establish an Endangered
Species Interagency Comnmittee to review certain aetions to Jdetermine
w%ather exemptions from eertain reguirements of that act should be
granted for such uctions, havine met, after full and free conference,
have sgreed to recommend and do recommend to their respective
Houses as follows:

That the Senate recede from ifs disa%;-eement to the amendment
of the House and sgree to the same with an amendment s follows:
In lien of the matier propoesed to be inserted by the House amend-
ment, insert the following:

. }E’hu.t ,t;his Act may be cited as the ' Endangered Species Aet Amendments
of 15737,

See. 2. Section 3 of the Endangered Species Act of 1578 (16 U.S.C.
1532) is amended—

(1) by inscriing before puragraph (1) thereof the following new
paragraph: _

4T} The term ‘oliernative coUTses of action’ means all alternatives
and thus 18 not limited to eriginal project objectives and agency
juriediction.” G

(2) by tnserting after poregraph (4) as redesignated by paragraph

7) of this section the following new paragraph:

“(5(A) The term ‘eritical habitat’ for a threatened or endangered

CTES TEQTIS—

(5} the specific areas within the geagraphicol area aceupied
by the species, at the time il 18 listed in accordanee with the
provisions of section 4 of this Act, on which are found those
physical or biological feafures {4} esseniial fo the conservation
of the species and {11} which may require speciad munagement
congiderations or prolection; and
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“(i{) specific areas outside the geographical area occupied
by the species al the time it is listed in accordance with the pro-
vistong of section 4 of thas Act, upon @ determination by the
Secretary that such areas are essential for the conserngtion of the

cies.
o (gf&iﬁmi habitat may be established for those species now listed
as threatened or endangered species for which no critical habitat has
heretofore been established as set forth in subparagraph (A) of this

graph. .
“(C" Ezcept in those circumstances determined by the Secretary,
- eritical habitat shali not include the entire geographical areq which
can be occupied by the threatened or endungered species.”’.

(3) by inserting after paragraph (f), as redesignated by pera-
- graph (1) of this section the foillowing new paragraph:
47y The term ' Federal agency’ means any department, agency, or

instrumentality of the United Stales.”’;
- (§) by inserting ajter paragraph (10), as redesignated by para-
graph (7) of this section, the following new parggraphs:

“(11) The term “irresolvable conflict’ means, with respect to any
action authorized, funded, or carried out by a Federal agency, @ set of
circumstanees under which, affer consuliation as requered wn section
7{a) of this Act, completion of such action would (A) jeopardize the
continued existence of an endangered or threatened species, or (B) re-
sult in the adverse modification or destruction of a critical habitaf.

#(12) The term ‘permat or license applicant’ means, when used
with respect fo an action of a Federal agency for which ETEmPtion
is sought under section 7, any person whose application lo such
ageney for a permit or license hag been deni, imarily because of
the application of section 7{a) {0 sueh agency dction.”; '

(8) by striking out éuamgmph (16), as 1 iignated by paragraph

(7) of this section, and inserting in liew thereof the following:

‘“(16) The term ‘species’ includes any subspecies of fish or wildlife
or plants, and any distine! population segment of any epecies of
pertebrate fish or wildlife which interbreeds when mature.”;

(6) by striking out paragraph (15}, as redesignated by paragraph
(7) of this section, and inserting in liew thereof the following:

“(18) The term ‘State agency' means any State agency, depari-
ment, board, commission, or other governmendal entity wh 18 re-
sponsible for the management and conservation of fish, plant, or
wildlife resourees within a Stafe.”’; and

(7) by redesignating paragraphs (1) through (3) ez paragraphs (2)
t k (4), rezpectively, by redesignating paragraph (§) as paragraph
(6), by redesignating paragraphs () through (7) as paragraphs ()
through (10), respectively, and by redesignaiing paragraphs (8)
through (16) as paragraphs (13) through (21) respectively. Sec. 3.
Section 7 of the Endangered Spectes Act of 1973 (16 U.8.C. 1536) is
amended {o read s follows:

Hryrmpp AGENCY COOPERATION

“Sge. 7. (@) Cossvrrarron—The Secretary shall review other
ms administered by him and utilize such programs in Surtherance
purposes of this Act. All other Fi ederal agencies shail, in eonaultation
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with and with the assistance of the Secretary utilize their authorities in’

furtherance of the &:;rpusea of this Act by carrying ms jor the
conservalion of en ngered 8 ecies and ihreatened species listed pirsuont
L rmmsult_ﬂtiunwaih and

ALy !
gure that anl action guthorizeds

i
j’uﬂd&d or carried ot by such agency Lhernimj‘ter in thas gection peferte
oF : : :

as on ‘agencl acﬁpn’j does 1o jeopard=e & contimi existence ©

8.0 4339).
“id Lm;nﬂuﬂ_mﬂ OopM ITMENT OF RESQL"RGES.-—-’ﬂﬂEI‘ initialiom
of consultatio® required wnder subsectton (a), the Federal agency and the

permit o7 license O shall not maké erepersiblé 07 qrretriend le
ifment of T8¢ <th respect 10 gen tion wh has the
effeet of for cosing the formulatto or AMP eptation of oY rengonabl
; alternatite s SHUTes qehas 1d avoid: jeop dizind
ppated ezisteNce o zndungered hreatent {eci.es adversel
difiing © destroyin erifl | habitat f amy SUE s;:-eci
aigy(l) EsTABLISH T (E' CosMITTEE __There 18 ¢ plished @
in thas ferred i the ¢ (lomanittee’)
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(2 The Committee shall remew any application submitted to i
pursuant to this section and determine in aceordance with subsection (h)
of this section whether or not to grant an exemption from the requarements
of subsection (a) of this section for the action set forth in such application.

“(3) The Committee shall be composed of seven members az follows:

4t Ay The Secretary of Agriculture.

“(B) The Secretary of the Army.

“(C) The Chairman of the Council of Economic Advigers.

(D) The Administrator of the Environmendal Protection Agency.

“(E) The Secretary of the Interior. '

“(F) The Administrator of the National Oceanic and Atmospheric
Administration.

“(G} The President, after consideration of any recommendations
received pursuant to subsection (g)(2) (B) shal %pmlm one individual
from each affected State, as determined by the Secretary, to be a
member of the Commiltee for the comsideration of the application
- for exemption for an agency action with respect o whieh such rec-
emmendations are made, not later than 30 days after an application
15 submitted pursuant to this section. -

“(1)(A) Members of the Commiitee shall receive no additional pay on
account ctn;tﬁa-ir service on the Committee. LI

“(B) While away from their homes or vegular places of business in the
gerj'mmmﬂe of services for the Committee, members of the Committee shall

¢ allowed travel expenses, including per diem in lew of subsistence, wn the
same manner as persons employed intermittently wn the Government
service are allowed expenses wunder section 5708 of title 5 of the Linited
States Code. ' :

“(5)(A) Five members the Committee or their representatives shall
constitute ¢ quorum for the transaction of any function of the Commilitee,
except that, 1n no case shall uny representative be congidered tn determining
the existence of a quorum for the fransaction of any function of the Com-
mittee g that function involves a vote by the Committee on any matter
before the Commitiee.

(B The Secretary of the Interior shall be the Chairman of the
Commiliee.

“(() The Committee shall meet at the call of the Chairman or five of
1ts members.

u‘g}ﬂ} All meetings and records of the Commiltee shall be open to the
public.

“(6) Upon request of the Committee, the head of any Federal agency
is quthorized to detail, on @ non-reimbursable basis, any of the personnel
of such agency to the Commitiee lo assist it in carrying out s duties
under this section. )

“(7)(A) The Committee may for the purpose of carrying out ils duties
ander this section hold such hearings, sit and act at auch times and places,
take such testimony, and receive such evidence, as the Commattee deems
advisable. .

“(B) When so authorized by the Commilttee, any member or agent of the
Committee may take any action which the Committee 18 authorized to take
by this paragraph. - )

“((7} Subject to the Privacy Act, the Committee may secure directly
from any Federal agency information mecessary to enable 1t to carry out
its duties under this section. Lpon request of the Chairman of the Com-
miitee, the head of such Federal agency shall Furnish such information
to the Committee. ' _
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“(D) The Committee may use the [nited States mails in the same
manner and wpon the same conditions as @ Federal agency.

“(Ey The Administrator of General Services shall provide o the
Committee on @ reimbursable basis such administrative support services
as the Commities may request,

(&) In carrying out 1its duties under this section, the Clomimiltee may
promulgate and amend such rules, regulations, and procedures, and issue :
and amend such orders as 1 deemas necessary.

“(5) For the purpose of obtaining information necessary for the con-
sideration of an application for an exemption under this section the
Committee may issue subpenas for the attendance and testimony of wit-
nesses and the production of relevant papers, books, and documents.

“(10% Ezcept in the ecase of a member é)esigrmiad pursuant to para-
graph (3)(G) of this subsection, no member shall designate any person to
serve as his or her representative unless that person is, ol the fime of such
designation, holding a Federal office the appointment lo which iz subject
to the advice and consent of the United States Senate. In no case shall any -
representative, including o representative of ¢ member designated pur-
suant to paragraph (3)(G) of this subsection, be eligible to cast a vote on
behalf of any member.

“f) Rrcvrarrovs.—Not later than ninety days after the date of
enactment of the Endangered Species Act Amendments of 1978, the
Secretary shall promulgate regulations which set forth the form and
manner in which applications for exemption shall be submitted to the
Secretary and the information to be contained in such applications. Suech
requlations shall require that information submitted tn an application by
the head of any Federal agency with respect to any agency action include,
but not be fimited to—

“(1} a description of the consultation process carried out pursuant
to subsection (a) of this section between the head of the Federal
agency and the Secretary; and

“(3) g stalement describing why such action cannot be altered or
modified to conform with the requirements of subsection (a) of this
Eecilon.

“(g) Appricarioy For ExEmpTioN AND ((ONSIDERATION By Review
Boiep—(1) A Federal ageney, the Governor of the State in which an
ageney aetion will ocour, if any, or @ permit or lieense applicant ma
apply to the Seeretary for an eremption for an agency action of mﬁ
agency if, after conguliation under subsection (a), the Secretary’s opinion
under sithgection (b) indicates that the agency action may jeopardize the
continued existence of any endangered or threatened species or desiroy or
adversely modify the eritical habitat of such species. dn application for an
ezemption shall be considered initially by o review board tn the manner P
g.mm{fed in this subseetion, and shall be considered by the Endangered :

pecies Committee for a final determination under subsection (R) after
a report is made by the review board. The applicant for an exemption
shall be referred to as the ‘ezemption applicant’ in this section,

“(2)(A) An exemption applicant shall submit @ written application
to the Secretary, in @ form preseribed under subsection (f) of this pection,
not later than 90 days after the completion of the consullation process.
Such application shall set forth the reasons why the ezemption applicant
congiders that the agency detion meets the requirements for an ezemption
under this subsection.
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“(B) Upon receipt of an application for exemption for an agency
action uwnder paragraph (1), the Secretary shall promptly notify the ?
Governor of each affected State, if any, as determined by the Secretary,
and request the Governors so notified fo recommend individuals to be
appointed to the review board to be established under paragraph (3) and
to the Endangered Species Commatice for eonsideration of such application.

“(8MA) A review board shall be established for purposes of congidering
an application for exemption and submitting @ report to the Endangered

Commiitee under this subsection as follows:

“(i) One individual shall be appointed to the board by the Secre- e
tary not later than 15 days after an application s submitted pursuant O SN
to paragraph (2). _ bt

“(ii) One individual shall be appointed to the board by the Presi- - R
dent, not later than 50 daye after an applicetion is submitted pursuant
to paragraph (2) and after consideration of eny recommendations
received pursuant to paragraph (2)(B). An indiridual appointed by

the President under this subparagraph shall be a resident of a f
State, if any, in which the agency action will be, or i3 being, carried =
ol : :

“gﬂi} One administrative law fudge shall be selected to serve on e
‘the board by the Cipil Service Commission in the same manner as b
 administrative law judges are selected under section 3344 of title § et
of the United States Code to be detailed to an agency which occasion-
ally or temporerily 13 insufficlently slaffed with administrative law o
jﬁﬂs. The use by the review board of such an administrative law AT
judge shall be on a reimbursable basis. e
“(B) %ﬁmﬁem of a review board who are full-time afficers or mpla‘ﬂjes
of the United States shall receive no additional puy on aecount of their
gervice on the board. All other members shall be entitled to receive an |
amount not to exceed the daily equivalent of the annual rate of basic pay ]
in effect for grade GS-18 of the General Schedule for ench day during i
which they are engaged in the actual performance of duties vested in the =
the board. Whils away from thetr homes or regular places of business in
the performance of services for ¢ review board, members of the board
shall be allowed travel exzpenses, including per diem in leu of subsistence,
in the same manner as persons employed infermittently in the Government
service are allowed expenses under section 5703 of fitle 5 of the United
States Code.
_ *(4) The Secretary shall submit the epplication to the review board
immediately after its appointment under paragraph (3), end the Secretary
shall submit to the review board, in writing, his views and recommenda-
tions unth respect to the application within 60 days after recetving a copy
of any application under paragraph (2).

‘(&) It shall be the duty of a review board eppointed under paragraph
(3} to make a.juﬂ review of the consultation carried out under subsection
(@), end within 60 days ajter its appointment or within such longer time
az ig mutually agreed upon between the ezemption applicant and the
Secrelary, fo make a determination, by a majority vote, (1) whether an
irresolvable conflicl exists and (2) whether such exemption applicant

P P

“(A) carried out itz consultation responsibilities as described in
subsection (a) in good faith and made a reasonable and responsible
effort to develop and fairly consider modifications or reasonable and
prudent alternatives to the proposed agency action which will avoid
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jeopardizing the continued existence of an endangered of threatened

gpecies or result o the adverse modifieation or destruction of @
critical habital; :

4(B) eonducted any biological wssessment required of it by auh-
section (¢); and

S refrained from making any irrepergible or rretricvable
commiiment of resources prohibited by subsection {(d).

Any determination by the review hoard that an irresolvable conflict does not

exist or that the exemption applicant has not met the requirements of

subparagraph (A), (B), or {5 shall be considered final agency action
for purposes of chapter 7 of title 5 of the United States Code.

Wi(6) If the review board determines that an irresolvable conflict exists
and makes positive determinations under subparagraphs (A4}, (B), and
(C) of paragraph (5), it shall proceed to prepare the report to be submitted
under paragraph (7).

“(7) Within 180 daoys jﬁer making the determinations under pard-
graph (6), the review boar shall submit o the Committee a Tepor dis-
cusstng—

“(A) the availability of reasongble and prudent alternatives lo
the agency action, and the natwre and extent of the benefits of the
agency action and of alternatine courses of action consistent wifh
congerving the species or the eriticel habitat;

“(B) o summary of the evidence concerning whether or not the
agency action is in the public interest and s of national or regional
niyﬂ?%:mncﬂ;

“(() appropricte regsonable mitigation and enhancement measures
which showld be considered by the Commiltee.

15(8) To the extent practicable within the time required for action under
subgection (g} of this section, and except to the extent ineonsistent with the
requirements of this section, the consideration of any application for an
exemption under this section and the eonducet of any hearing under this
subsection shall be in accordunce awith sections 84, 555, and 556 (other
than subsection (b)(3) of section 536) of Litle 5, United States Code.

(@) In carrying out its duties under this subsection, @ review board
may, and any member of a review board if so authorized by the review
bogrd, may—

“(A) sit and act at such fimes and places, take such testrmony,
and receive such evidence, s the review board deems advisable;

“(B) subject to the Privacy Act of 1974, request of any Federal
agency or applicant information necessary to enable 1t to carry ol
sweh duties, and wpon such reguest the head of such Federal agency
shall furnish such information to the review board; and

(€1 use the Uinited States mails i the same Manner and upon
the same conditions as ¢ Federal agency.

~ *(10) Upon request of a review board, the head of any Federal agency

ia authorized to defail, on @ nonreimbursable basis, any of the personnel

of such agency to the reriew board to assist it in carrying oul s duties
under this section.

“(11) The Administrator of the General Seryices, shall provide to a
revtew board, on a reimbursable basis, such administrative support
services as the review hoard may request.

"liJ_fE} Al meetings and records of review boards shall be open to the

public.
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(k) Exeurrion.—(1) The Committee shall make a final determination
whether or not o grant an exemption within 90 days of receiving the
report of the review board under subsection (g)(7). The Commitee shall
grant an exemplion from the requirements of subsection {a) for an agency
action if, by o vote of not less Ig:n five of ifs members poting in pETSOT—

#( 4) it determines on the recort, based on the report of the TeTiEw
board and on such other testtmony or evidence s i M@y TEcELe,

“(3) there are no reasonable and prudent alternatives to the
Qe acfion: :

“?ﬁ; the benefits of such action clearly outweigh the benefits
of alternalive courses of action consistent with conserving the

species or its critical habitat, and such action is in the public

interest; and
“({it) the action is of regional or national significance; and
“(B) it establishes such reasonable mitigation and enhancement
measures, ineluding, but not limited to, live propagation, trans-
tion, and habitat aequisition and improvement, s are Meces-
sary and appropriate to minimize the adverse effects of the agency
action upon the endangered species, threatened species, oF eritical
habitat concerned.
Any finaneial determination by the Commitiee under this subsection shall
be considered final agency action for purposes of chapter 7 of title 5 of the
United States Code. '

“( N (A) Except as provided in mbpﬂmgmph. (B), an ezemption for an

agency action granted under subsection (k) shall constifule @ permanent
exemptionwith respect o all endangered or threatened gpecies for the pur-
poses of completing such agency action, pamdaa’, that a biological asseas-
ment has been conducted under subsection (£).
_Y(B) An exem sion, shall not be permanent under subparagraph (A)
if the Secretary finds, based on the best scientific and eommercial data
available, that such ezemption wpould result in the extinetion of the species.
If the Secretary so finds, the Committee shall determine within 80 days after
such finding whether to grant an exemption for the agency action notwith-
mndin%the Secretary's finding.

t(y Rgvizw BY SECRETAEY OF Grars —Notwithstanding any other

sgion of this Act, the Committes shall be prohabited from considering
?mxmpﬁﬁn any application made to it, if the Secretary of State, after a
review of the proposed agency zetion and s potential implications, and
after hearing, eertifies, in wrifing, o the Committee within 60 days of any
application made under this seetion that the granting of any such ez-
emption and the carrying out of such action would be in violation of an
international treaty obligation or other international obligation of the
[Tnited States. The Secretary of State shall, at the time of such certification,
publish o copy thereof in the Federal Register.

“(3) Notwithstanding any other pro wision of this Aet, the Committee
shail grant an exemption for any agency actionif the Secretary of De-
fense finds that such eremption i& necessary for reasons of national
security. : )

“(k) SpEcrar Provisioxs.—An ezemption decision by the Commilfee
under this section shall not be a major Federal action for purposes af the
National Environmental Policy :ct of 1969 (42 U.S.C. 4321 et seq.):
Provided, That an environmental impact statement which discusses the
impacts upon endangered species or ihreatened species or their erilic
habitats shall have been previously prepared with respect to any agency’
action exempted by such order. _

i
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“(I) Comwrrree Oppers—(1) If the Commitiee determines under
subsection (h) that an eremption should be granted with respect fo any
agency action, the Committee shall issue an order granting the exemption
and specifying the mitigation and enhancement measures esfablished
pursuant to subsection (h) which shall be carried out and paid for by the
exemption applicant in implementing the agency aetion. All necessary
mitigation and enhancement measures shall be authorized prior to the
implementing of the agency action and funded concurrently with all
other project features.

s 5 The applicant receiving such exemption shall include the costs of
such mitigation and enhancement measures within the overall costs of :
continuing the proposed action. Notwithstanding the preceding sentence b
the costs of such measures shall not be treated as projeet costs for the purpose ;
of computing benefit-cost or other ratios for the proposed action. Any
applicant may request the Secretary to carry out sueh mitigation and £

neement medsures. The costs incurred by the Secrefary in earrying Fns
oul any such measures shall be paid by the applicant receimng the exemp- :
tion. No later than one year after the granting of an exemption, the ezemp- Fo
tion aggf{mnf shall submil to the Counctl on Environmenial Quality a bar
report deseribing tls compliance with the mitigation and enhancement :
measures prescribed by this section. Such a report shall be submifted
annually until all such mitigation and enhancement measures have been
completed. Notice of the public availability mjf such reports shall be pub-
lished in the Federal Register by the Council on Environmental Quality.

“(m) Norrice.—The sirty-day notice requirement of section 11{g) of
this Act shall not apply with respect to review of any final determination
of the Commitiee ﬂﬁﬂ‘ subsection (h) of this section granting an exemp-
tion from the requirements of subsection (@) of this section.

“(n) Juprcrar Review.—Any person, as defined by section 3(18) of
this Aef, may obtmin judicial review, under chapler ¥ of fitle § of the
United States Code, of any decision of the Endangered Species Commitiee
under subsection (k) wn the United States Court of Appeals for (1) any
etreuit wherein the agency action concerned unll be, or ts being, carried
out, or (2} in any case in which the agency action will be, or iz being,
carried out outside of any circuit, the Dhstrict of Columbia, by filing n
such eourt within 90 days after the date of issuanee of the decision, a
written petition for review. A ecopy of such pebition shall be transmitted
by the elerk of the Court to the Committee and the Commitiee shall file in
the court the record in the procesding, as provided in section 2112, of
title 28, United States Cude. Attorneys designated by the Endangered :
Species Committee may appear for, and represent the Commitiee in any .
action for review under this subsection. '

(o) Excerrion on Taxrve—Notwithstanding sections 4(d) and P
9(a) of this Act or any requlations promulgated pursuant te such sections,
any action for iwhich an exemption is granted under subseetion (h) of this
section shall not be considered o taking of any endangered or threatened
species with respect to any activity which 1s necessary to carry out such
aeflon.

“(p) Exesprions IN PrestpEstiAlly DrecrLarep DisasTzr
Areas—In any area which has been declared by the President to be a
major disaster area under the Disaster Relief Act of 1974, the President
1 gquthorized to make the determinations required by subsections (g) and
(k) of this section for any project for the repair or replacement of o public
Jueility substantially as it existed prior to the disester under section 401 i
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or 402 of the Disaster Relief Act of 1974, and which the President deter-
mines (1) 13 necessary to prevent the recirrence of such @ natural disgster
and to reduce the pa!ent-.:lafiaas of Auman life, and (2} to involve an emer-
gency situation which does not allow the ordinary procedures of this
section to be followed. Notwithstanding any other provision of this section,
the Committee shall accept the determinations of the President wnder this
subsection.

“(9) Avrmorzarion.—There is auihorized to be appropricted to the
Secretary to assist review boards and the Commitice in earrying out their
Functions under subsections (e), (f), (g) and (k) of this section mot to
exceed $E00,000 for fiscal year 1979, and not to exceed $300,000 for the
ger’;wd beginning October 1, 1979 and ending March 31, 1980. The

irman of the Commitiee skall report to the Congress before the end of
Jiscal year 1979 with respect to the adequacy of the budget authority
contained in this subsection.
. SEc. 4. Section 9(b) of the Endangered Species Act (16 U.S.€.° 1535
18 amended by inserting (1) after “(b) Sprcrzs HELD 1¥ CAPTIVITY
or CoNTrorrEp Exviovwest—" and by adding, the following new

paragraph: )

“(2)(A4) This section shall not apply to— :

“(1} any raptor legally held in caplizity or in @ controlled environ-
ﬁ}x}:,; ;g, the effective date of the Endangered Species Act Amendments
) :or

, "“(i7) any progeny of any reptor described in clause {1);
until such time as any such raplor or progeny is infentionally returned
to @ wild state. i

“(B) Any person holding any raptor or progeny deseribed in sub-
paragravh {A) must be able fo demonstrate that the repior or progeny does,
wn facl, qualify under the provisions of this paragraph, and shall main-
tain and submif to the Secretary, on request, such tnventories, docurmenta-
tion, and records as the Secretary may by regulation require as bei-ug
reasonably appropriate to carry out the purposes of this paragraph. S
requirements 3&&5?1&: unnecessarily duplicale the requirements of other
ruies and regulations promulgated by the Secretary.”

SEc. 5. Seetion 10 of the Endangered Species Act of 1973 (16 U7.S.C.
1535) is amended by adding at the end thereof the following new sub-
seefiona;

“(h} CerTarxy Anrioue ArTIcLES.—(1) Sections 4(d), 9{a), and 9(e)
do not apply to any article (other than serimshaw) which—

“(A) was made before 1530;

(B} 1ig composed in whole or in part of any endangered apecies or
threatened species listed under section 4;

“(C) has not been repaired or modified with any part of any such
species on or after the date of the enactment of this c\et; and

“(D)) iz entered at a port designated under paragraph (3).

U2 Any person who wishes fo wmport an article under the exception
provided by this subseetion shall submit to the customs afficer concerned
at the time of entry of the article such documentation as the Secretary of the
Treasury, after consultation with the Secretary of the fnterior, shall by
requlation require as being necessary to establish that the article meets the
requirement set forth in paragraph (1)(A), (B), end (.

“(3) The Secretary of the Treasury, after consultation with the Secre-
tary of the Interior, shall designate one port within each customs reqion
at which articles described in “paragraph {13{d), (B}, and (C) must be
entered into the customs territory of the United States.

- i
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“(4) Any person who imported, after December 27, 1973, and en ar
before the date of the enactment of the Endangered Species Act Amend- :
ments of 1978, any article described in paragraph (1} which— :

F{A) was not repaired or madified after the date of importation |
with any part of any endangered species or threatened speetes fisted
wnder section 4; '

“(B) was forfeited to the United States before such date of the
enaetment, or is subject to forfeiture to the United States on such date !
of enactment, pursuant to the assessment of a civid penalty wnder - X
gection 11; and -

“(0) is in the custody of the United States on such date of enact- :
ment;

may, before the close of the one year period beginning on such date of
enactment, make appheation to the Secretary for return of the article.
Agpplication shall be made in such form and manner, and confain such
documentation, as the Secretary preseribes. If on the basis of any such
application which iz timely filed, the Secretary s satisfied that the require-
ments of this paragraph are met with respect to the article concerned, the
Secretary sfmﬁ return the article to the applicant and the importation of
such article shall, on and after the date or return, be deemed to be a lawzful
tmportation under this Act.

“()(1) TELiico avp Graveocxs Prosecrs.—Notwithstending any
other provision of this Aet, the Committee shall, within 30 days of the date
of the enactment of the Endangered Species Act Amendments of 1978, pro-
ceed to consider the exemption of the Tellico Dam and Reservoir Project S
and the Grayrocks Dam and Reservotr Project from the requirements of .
section 7{a). For the purposes of such consideration, the Commaltee ghall .
grant an exemption to such projects if the eriteria of gection TR (1) (A){z) e
and 7(R) (1)} (A} ({1} are met. A decision on any such exemption shall be
made within 90 days after the date of the enactment of the Endangered
Species Aet Amzmjlmems of 1978, If no decision is made within such )
90-day period, such project shall be deemed to be exempted from the [
requirements of section Ti(a). L

“(9) Following the rendering of a biological opinion by the [ntted
States Fish and Wildlife Service concerning the effect, if any, of the
operatipn of the Missouri Basin Power Project on endangered species or
their eritical habitat, the responsible officers of the Rumf Electrification
Administration, the Secretary of the Interior, and the Secretary of the
Army, shall require such modifieations in the operation or design of the
Projeet as they may determine are required to insure that actions guthor-
ized, funded, or carried out by them, relating to the Mizgouri Basin
Power Project do not jeopardize the continued existence of such endungered
species or result in the destruction or adverse modification of habitat of
such speeies which is or has been determined to be critical by the Secretary
of the Interior, after consullation s appropriate with the affected States.”

Sgc. 6. Section 11 of the Endangered ?;e;ms Act of 1578 (16 U.S.C. :
15461 18 amended— ' l

(1) in the first and second sentences of subsection (e} (1} by striking
out “or who knowingly commits an aet in the course of @ commercial
activity which violates” each place it appears and inserting in liey
thereof “and any person engaged in business as an tmporter or ;
exporter of fish, wildlife, or plants who vislates”; B

(#) in fhe third sentence of subsection (a)(I) by striking out =
“21 000" and inserting in liew thereof “'8600°; i
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(3) in subsection (b)(1) by striking out “willfully commifs an act
which” each place 1t ‘appears and ingerting in liew thereof
“knowingly” ; ' :

(4) in subsection (b)(2) by inserting “a person to import or
export fish, wildlife, or plants, or to operate a quarantine station for
wmported wildlife, or authorizing” after “authorizing’;

Sgc.” 7. Section 11(a) of the Endangered Speeies Act of 1973 (18
U.;s'.{;’. 1540) 12 amended by edding a new paragraph af the end thereof
as follows:

*(8) Notwithstanding any other provision of this Aet, no elvil penalty

[ be dmposed if it can be shown by a preponderance of the evidence that
the defendant committed an act based on q good faith belief that he twas
acting to protect himself or herself, a member of kis or her family, or any
other individual from bodily harm, from any endangered or t reatened

See. 8. Section 11(b) of the Endangered Speeies Act of 1973 (16
Eﬁﬂﬁ 1540} is amended by edding a new paragraph at the end thereof as

“(3) Notwithstanding any other provigion of this Aet, it shall be a de-
Jense to prosecution under this subsection if the defendant committed the
offense based on a good faith belief that he was acting to protect himaelf
or herself, @ member of his or her Jamily, or any other individual, from

ihy harm from any endangered or threatened apecies.”.

See, 9. Section 15 of the ndangered Species Act of 1978 (16 U.S.C.
1542) is amended to read as Jollows: -

“AUTHORIZATION OF APPROPRIATIONS

“Szc. 15. Except as guthorized in sections 6 and T of this Aet, there
are authorized to 6'[; approprigted—

“(1) ot to exceed 825,000,000 Jor the jiscal year ending September
30, 1877Y, and the fiscal wear Seplember SO, 15978, not to exceed
$23,000,000 for the fiscal year ending September 30, 1979, and not
to exeeed §12,500,000 for the period beginning October 1, 1979, and
ending March 51, 1950.

“(2) not to exeeed $5,000,000 for the Jiseal year ending Septem-
ber 30, 1377, and the fiseal year ending September 30, 1978, not to
exceed 82,600,000 for the fiseal year ending September 80, 1979,
not to exceed $12,500,000 for the veriod beginning October 1, 1975
and ending March 31, 1980, to enable the Department of Commerce
to earry out such functions and responsibilities as it may have been
given under thig Aet”

Skc. 10. Section 6(c) of the Endangered Species Act of 1973 (18 U.S.C.
1535(e0)) is amended— - .

(1) by imserting “(H)" after “(c) Cooperative Agreements.—";

(2) by redesignating paragraphs (1) through (5) as subparagraphs
(A) through (E), respectively; .

(3) by redesignating subparagraphs (A) and (B) as clauses (i)
and (1), respectively; ;

W4) by stiking out “subsection’” in the matler preceding sub-
paragraph {(A) (a8 so redesignated) and wnserting wn leu thereof
1] pfb",‘

(8) by striking out “endangered species or threatened species’ in
subparagraph (D) (a1 s0 redesignated and inserting in liew thereof
“endangered or threatened species of fish or wildlife";
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(6) by striking out “paragraphs (3), (4), and (5) of this subsection®’
i clouse (i) (a3 so redesignated) and inserting in lien thereaf
“subparagraphs (C}, (D), and (E) of this paragraph’;

(?? by stribing out “subparagraph (A) and this subparagraph’
in_elause (i) (as g0 redesignated) and inserfing in Heu thereof
“elause (1) and this clavse”; and

(8) by adding ar the end thereof the following new paragraph:

“(2) In furtherance of the purpose of this Act, the Secretary is authorized
o enler inlo @ cooperative agreement in aceordance with this gection with
any State which establishes and maintains an adequate and active pro-

gram for the conservation of endangered species and threatened species of

plants. Within one hundred and twenty days afier the Secretary receives
@ certified copy of such a proposed State program, he shall make o deter-
mination whether such program 1s in accordance with this Aet. Unless he
determines, pursuant to this paregraph, that the State program is not in
accordance with this Act, he shall enter info a conperative agreement with
the State for the purpese of assisting in implementation of the State
program. In order for a State program to be deemed an adequate and
actve pr-;gmm Jor the conservation of endangered species of plants and
threatened speeies of plants, the Secretary must find, a annually
thereafter reconfirm such Jinding, that under the State program—

“(A) authority resides in the State agency {0 conserve resident
species of plants determined by the State agency or the Secretary to be
endangareg or threaiened;

“(B) the State agency has established acceplable conservation pro-
grams, consistent with the purposes and policies of this Act, for all
resident species of plants in the State which are deemed by the Secre-

to be endangered or threatened, and has furnished a eopy of
such plan and program together with all pertinent details, informa-
tion, and dala requested to the Seeretary;

“(C) the State agency is authoriced to conduct investigations fo
determine the status and requirements for survival of resident species
af ?Eants; and

{D) provision is made for public rticipation in designating
resident species of plants as endgnyereﬁr threatened; or
that under the State program—

“(1) the requirements set forth in subparagraphs (C) and (D) of
this paragraph are complie with, and

(i) plans are included under which immediate atfention will be
given to those resident species of plants which are determined by the
Secretary or the State agency to be endangered or thregtened and
which the Seeretary and the State agency agree are most urgently in
need of conservation programs; except that a cooperative agreement
entered into with a State whose program s deemed adequate and
actire pursuant to clouse (7) ard thizs clause shall not affect the
applicability of prokibitions set forth in or authorized pursuant to
section 4(d) or section 9(a) (1} with respect to the taking of any
resident endangered or threatened species.””. .

Sze, 11. Section 4 of the Endangered Species Aet of 1973 (16 U.8.C.
1538) is amended—
(1) by adding at the end o

f subsection (a)(1) the following new

sentence: ‘At the time any such requiation iz proposed, the Secrefary
shall also by regulation, to the maxrimum extent prudent, specify any
habitat of such species which is then considered ip be critical habital.

.
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The requirement of the fr&’csding sentence shall not apply with
respect fo any species which was listed prior to endciment of the
Endangered Species Act Amendments of 1978.7;

(£) by amending subsection (c)(1 ) by striking out “and shall”,
and by inserting ummediately before the final period the follmeing:
¥, and specify any critical habitat within such range™;

(3) in subsection (c) by inserting at the end thereof the follmoing

new paragraph: i
“(4) The Sf;-?;ary shall— s
“(A) eonduct, at least once EVEry five years, o review of all epecies 5
included in a list which is published pursuant to paragraph (I) :
end which is in effect at the time of such review: and i
“(B) determine on the basis of such review whether any sueh - 4

speeres should— _

(1) be removed from such list; :

“(51) be changed in status Jrom an endangered species o a
threatened species; or

“(#1) be changed in status from a threatened species to an

ngered species. o ;
Baeh determination under subparagraph (B) shall be made in
accordance with the provisions of subsections (1) and (5).”.
(4) by amending subsection (fi—

(A4} in paragraph (2)(A) by striking out “In” and ingerting
in ficw thereof "’Eﬁcspt as provided in subparegraph (B), in’;

(B) by inserting ajfter subparagraph (A) of paragraph (2)
the following new subparagraph: FRs

- *Y(B) In the case of any regquiation proposed by the Secretary to carry - S
out the purposes of this section uith respect to the determination and
bisting of endangered or threatened species and their critical habitats in
any State (other than regulations fo implement the Convention), the

%-aﬁaﬂ publish general notice of the proposed regulation (in-
eluding the complete text of the requlation), not less than 60 days
before the effective date of the regqulation—

“(1) in the Federgl Reqister, and

“(II) if the proposed regulation specifies any critical habitat,
in & newspaper of general eireulation within or adiacent to
auch habitat;

“it) shall offer for publication in appropriate scientific Journals
n@}a( Euﬁs!unce of the }?eﬂ.’erui Register notice referred to in elquse
(¥)(1);

“(vit) shall give actual notice of the proposed requiation (ineluding

complefe text of the regulation), and any environmental assess-
ment or environmental tmpact statement prepared on the proposed
requlation, not less than 60 days before the effective date aof the
regulation fo all general local governients located within or adjacent
to the proposed critical habitat, 1f any; and

“(tv) shall—

“(2) if the proposed regulation does mot specify any eritical
habitat, promptly hold a public meeting on the proposed regula-
ton wib‘g'n or adjacent to the area in which ﬂﬁz endangered or
threatencd species 1s located, if request therefor is filed with
the Secretary by any person within 43 days after the date of
publication of general notice under elause (t)(I}, and

o

LR TR
I

10 U e, N T
e ..

o — MR e e — i




15

“(I1) if the proposed requlation specifies any critical habitat,
promptly hold a public meeting on the proposed regulation
within the aree in which such habitat iz located in each State
and, if requested, hold o public hearing in ench such Slate.

If a public meeting or hearing 1s held on any requlation, the regulation
maﬁnag take effect before the 60tk day after the date on which the meeting
or nearing is concluded, and if more than one public meeting or hearing
13 held, before the 60th day after the date on which the last such meeting
or hearing is concluded. Any accidental failure to provide aetual notice
under clause (i) to all general local governments required lo be given
notice shall not invalidate the proposed requiation.”;

(CY by redesigneting subparagraph (B) of peragraph (%)
as subparagraph (O, and by inserting “or (B)" after **Neither
subparagraph (A)" in such subparagraph; and

{%} by adding at the end thereof the following new paragraphs:

“(4) Any proposed or final regulation which specifies any eritical

bitat of any endangered species or threatened species shall be based on
the best scientific data available, and the publication in the Federal
Register of any such regulation shall, to the marimum extent practicable,
be accompanied by a brief description and evaluation of those activities
(whether publie or private) which, in the opinion of the Secretury, if
undertaken may adversely modify such habital, or may be tmpacted by
such designation. :

8} A final regulation adding a apecies to any list published pursuant
to subsection (c) shall be pubﬂisged in the Federal Register not Iater than
bwo years after the date of publication of notice of the regulation proposing
such hsting under paragraph (B)(1)(1). If e final regulation is not
adopted within sueh two-year period, the Secretary shall withdraw the
%n;pased regulation and shall publish notice of sueh withdrawal in the

ederal Regisler not later than 30 days after the end of such period. The
Secretary shall not propose o regulation adding fo sueh a list any species
Jor which o proposed regulation has been withdrawn under this para-
graph unless he determines that sufficicnt new tnformation s available
o warrant the proposal of @ regulation. No propused regulation for the
listing of any speeies published before the date of the enactment of the
Endangered a{ eeies Aet Amendments of 1578 shall be withdrown under
this paragraph before the end of the one-year period beginning on auch
date of enaetment.”; and

(&) by edding at the end thereof the following new subssotion:

Y9} BEcoveEry Prans —The Secreiary shall derelop and implement
plans (hereinafter in this subsection referred to as ‘recovery plans’) for
the conserpation and surcical of endangered species and threatened species
listed pursuant to this section, unless ke finds that such a plan wiil not
promote the consercation of the species. The Secrelary, in developing and
umplementing recovery plans, may procure the services of appropricte

ubl'c and private agencies and institutions, and other qualified persons.
%‘e:m:wy teams appointed pursuant to this subsection shall not be subject
to the Federal Advizory Commitiee det';

(6} in subseciion {(c)(2)—

<) by striking out Yupon’ and inserting in liew thercof
“within 90 days of the receipt of';

B) by inserting “and publish in the Federal Register”
after “eonduct”';

-
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C) by inserting “the status of’ after “a review of”; and

D} by inserting at the end thereof the following: **Such review

and finding shall be made and published prior to the initiation
of any procedures under subsection (b)(1).”.

(7) by adding at the end of subsection (b) the following new

Daragrapi

"“(4) In determining the critical habitat of any endangered or threatened
species, the Secretary shall eonsider the economic impuct, and any other
relevant impacts, of specifying any particular area as eritical habitat,
and he may exclude any such aren from the critical habitat if he determines
that the benefits of sueh exclusion outweigh the benefits of specifying the
areq as part of the eritical habitaf, uniless he determines, gasmf an the
best seientific and commercial data available, that the Sfailure to designate
such ared as critical habitat will resull in the extinclion of the species.”

Skec, 12, That portion of subsection (@) of section § of the Endangered
Speeies Act of 1973 (16 U.S.C. 1534) which precedes paragraph (1) is
amended to read as follows: o '

“(a) Prooraw.—The Seeretary, and the Secretary of Agriculture with
respect to the National Furest System, shall establish and implement a
froy?um to conserve fish, wildiife, and plants, including those which are

isted as endangered species or threatened species pursuant lo section 4
of this Aet. To carry out such a program, the a; wate Secrefary—"".

SEc. 13. Paragraph (3) of section 4(f) of :M%mgﬂmi Species Act

af 1873 (16 T7.5.0). 1533) iz amended to read az follows: '
- %3 The publication in the Federal Register of any proposed or final
requlation which iz necessary or appropriale fo earry out the purposes of
this Act shall include @ summary by the Secretary of the date on which
such regqulation is based and shall show the relutionship of such dale to
such regulations.’”

See. 14. Notwithstanding any provision of the Endangered Species Act
of 1973 (16 U1.8.C. 1531 et 3eq.) or any regulation promulgated or policy
established thereunder, the Secretary of the Imterior is authorized and
directed to release fo Doctor Fugene L. Viekery of Lena, Illinois, o narwhale
{Monodon monocerus) tusk cane mnm{nedy in a shipment consigned to
him that was seized by agents of the L'nited States Fish and Wildlife
Service at (P Hure International dirport, Chicago, Hlinois, on November
30, 1877, For purposes of section 8 and section 11 of such Act, Doctor
Vickery shall be considered not to have violated any provision of such Aet
with respect to the importation of such narwhale tusk eane.

And the House agree to the same.

Jorn M. Mureay,

Bos LEGzETT, |

Joun I, DixcELL,

Bo Gy,

Davip B. Bowes, i

Puirir E. Bures, ;

~ Epwix B. ForsyTHE,

Managers on the Part of the House.

Joux CULvER,
Epxuxn 8. Mrsxis,
Mavrcons WaLLor,
Joux H. Cuareg,
Managers on the Part of the Senate. F -
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JOINT EXPLANATORY STATEMENT OF THE COMMITTEE
' OF CONFERENCE

The managers on the part of the House and the Senate at the con-
ference on the disagreeing votes of the two Houses on the amendment
of the House to the bill (3. 2599) to amend the Endangered Species
Act of 1973 to establish an Endangered Species Interagency Com-
mittes to review certain sctions to determine whether exemptions
from certain requirements of that act should be granted for such
actions, submit the followingz joint stutement to the House and the
Senate in explanation of the effect of the action agreed upon by the
managers and recommended in the accompanying conference report:

SECTION 1. SHORT TITLE

The short title of the confersnce report is the “Endangered Species
Act Amendments of 1978", which is the short title of both the Senate
act and the House amendment.

SECTION 2. DEFINITIONS

The following terms are defined in the conference report:

“Faderal apency’’ is any department, agency, or instrumentality
gfmthe United States, the definition contained in both versions of the

“ Alternative courses of action” as used in section 3(1) includes all
alternatives to an agency action and is not limited to the original
objectives of the action or agency jurisdiction.

The conferees adopted a provision eontained in both versions which
defines “eritical habitat” as specific areas within the geographical
area occupied by the species at the time it is listed that is essential to
the species conservation and Tequires special management
consideration.

In addition, the Secretary may desiznate critical habitat outside
the geographical area occupied by the species at the time it is listed
if he determines that such areas ave essential for the conservation of
the species.

The conferees adopted the Senate definition of “irresolvable con-
flict” which is n sel of circumstances under which, after consultation
has been concluded, completion of an agency’s action would jeopardize
the continued existence of a threatened or endangered species or
result in the adverse modification or destruction of eritical habitat.
There is no similar House provision.

S. 2809 redefines the term “species’” as it is used in the act. The
existing «efinition of “species” in the act includes subspecies of
animals anid plants, taxonomic catewories below subspecies in the case
of animals, as well as Jistinet populutions of vertebrate “species.”. The
definition included within the conference report would exclude tax-
onomic categories below subspecies from the definition as well as
distinct populations of invertebrates. '

{17T)
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The term “State azency” as defined in the House amendment adds
to the current definition in the act the State entity responsible for
the conservation of plant resources. There is no similar Senate
provision.

The conferees did not accept the House definition of “species or
habitat degradation’” which was defined as placing in jeopardy the
continued existence of, or destruction or modification of ecritical
habitat of, an endangered or threatened species. The conferees were
concerned that this provision, although merely intended to improve
drafting current provision of law, mig?lt be interpreted as permitting
a lesser standard of protection for threatened and endangered species.
There is no similar Senate provision. '

The term “‘permit or license applicant” was aceepted from the
House bill. When used with respect to an action of & Federal agency
for which an exemption is sought under section 7, the term is defined
as any person whole application to a Federsl agency for a permit or
license has been denied primarily because of the applieation of section

7(a) to an agency action for which an exemption is sought.

BECTION 3. INTERAGENCY COOPERATION

Section 3 combines provisions of both the Senate bill and the
House amendment which establishes proeedures for Federal agency
compliance with section 7 of the act, as well as procedures whereby
Federal agencies, the Governor of a State, or an individual seeking a
permit or license may seek an exemption from the requirements of
sectlon 7.

CONSULTATION

The basic premise of 5. 2890 is that the integrity of the interagency
consultation process designated under section 7 of the act be preserved.

Many, if not most, conflicts between the Endangered Species Act
and Federal nctions can be resolved by full and good faith consulta-
tion between the project agency and the Fish and Wildlife Service or
the National Marine Fisheries Service, as appropriate. The committee
intends that only in those instances where the consultation process
has been exhausted snd a conflict still exists should the Endangered
Species Committee consider eranting an exemption for a Federal
action.

The conferees adopted Senate language creating a new section 7(a),
which essentially restates section 7 of existing law, and outlines the
responsibilities of the Secretary and other Federal agencies for pro-
tecting endanrered species. Conferees did restore a phrase which had
been omitted from the Senate langnage, to elarify that Federal agencies
shall consult with the Secretary to ensure that their actions do not
adversely impact threatened and endangered species or their critieal
habitat. The Conferees felt that the Senate provision by retaining
existing law, was preferable since regulations governing section 7 are
now familiar to most Federal agencies and have received substantial
judicial interpretation.

The conferses did accept from the House amendments, however,
four provisions designed to expedite and improve the consultation

rocess. First, consultation would have to be completed within 90

ays or such other time as it is mutually agreesble to the Secretary

L
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and the Federal agency. Second, after the conclusion of consultation
the Secretary is required to provide to the Federal agency a written
statement detailing whether the agency’s actions are in violation of
section 7 and outline any reasonable and prudent alternatives to the
acblom.

Third, a biological assessment shall be conducted for the purposa
of identifying the presence ol any propesed or listed species which
might be affected by projects where no contracts for actual construe-
tion have been entered into and no construction has begun before the
date of enactment of this bill and where the Secretary has advised
that such species may be present.

Fourth, after the Initiation of consultation, the Foderal agency is
prohibited from making any irreversible or irretrievable commitment
of resources which has the effect of foreclosing the formulation or
mlglramentﬂtian of reasonable and prudent alternatives to the proposed
action. : :
: EXEMPTION FROCEDURE

The conferees adopted from the House an amended version of the

provisions creating a review board to screen applications for exeug:— :
a

tions from section 7. Under the new section 7, a Federal agency,
Governor of & State where the agency action, species, and eritical
habitat are located, or an individual seeking a permit or license, may
submit to the Secretary an application for an exemption. Such appli-
cation may be submitted only if the Secretary has issued sn opinion
stating that the propesed action would not conform with the require-
ments of section 7{a). The application must be filed within 90 days
after completion of consultation and must set forth a statement de-
tailing why the agency action is gualified for an exemption. Upon
receipt of the application, the Secretary must prom: tly notify the
Governor or Governors of any affected State{s) and su mit the appli-
cation to the review board. .

The review board will consist of three members: one appointed by
the Secretary, one appointed by the President after I:Dﬂﬁlggl'aﬂﬂﬂ of
the recommendations [rom the Governor(s), of the affected State(s),
and an administrative law judge. Within 60 days of receiving the
application, the Secretary is to submit to the review board his written
views on the matter and his recommendations as to the final disposi-
tion of the matter,

Within 60 days after its appointment, or a longer period if agreed
to by the Seeretary and the agency, the board must determine, by
majority vote, whether the agency %ms (1) consulted with the Secre-
tary in good faith and made o reasonable and res onsible effort to
consider modifications or alternatives to the proposed action which are
consistent with conserving the endangered species (2) has conducted a
biological assessment as required in section 7 and (3) has made no
irreversible or irretrievable commitment of resources as prohibited
under section 7.

If the board makes positive determinations on these three matters,
it would proceed to conduct a formal adjudicatory hearing to review
the question of the exemption. Within 180 days after making the
ahove determination the board would submit to the committes a
y discussing (a) the existence of reasonable and prudent alterna-
tives to the agency action, and the nature and extent of the benefits
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of the action and of alternative courses of action and (b) a summary of
the evidence concerning whether or not the arency action is in the
public interest and is of regional or national significance. This provision
differs from the House bill in that the board would merely be sum-
marizing testimony and evidence received during the hearings, rather -
than meaking recommendations to the committee on compliance with
specific criteria. The board would be expected to describe the various
options available to the committes.

The record of the review boarid’s proceedings is to be transmitted
to the Endangered Species Committee slong with the board’s report.
The review board has the power to request on a nonreimbursable
basis the assistance of ageney personnel from the head of any Federal
agency. The review board should make maximum use of this procedure
and should minimize reliance on personnel provided on & reimbursable
basis by the GSA. The committee intends the members of the review
board to be physically present during the hearing. The committee
believes that the presence of the review board uring the formal P
hearing will assist in the development of 8 sound and comprehensive 2T
report to the Endangered Species Committee. it

e committee does not intend that either the review hoard or the
Endangered Species Committee should be considered as Federal agen-
cies except as provided for in the bill. The Federal Advisory Com-
mittee Act shaﬁ not be applicable to either the review boards or the
Endangered Species Committee. pin

Section 7(e) establishes the Endangered Species Committee. The i i
committee is to be composed of seven members: The Secretary of Ag- aad
riculture; the Secretarv of the Army; the Secretary of the Interor;
the Administrator of the National Oceanic and Atmospheric Adminis-
tration; the Chairman of the Council of Economic Advisers; the Ad-
ministrator of the Environmental Protection Ageney; and a person
appointed by the President upon recommendation of the Governor or
Governors of the affected Btate or Siates. -

The committee is to meet at the call of its Chairman, the Seeretary
of the Interior. It has 90 days from the date it receives the review
board’s report to decide whether or not to grant the agency action an
exemption from new subsection 7{a).

An exemption may only be granted by five of the committee’s
members, voting in person, and after a determination is made on the
record. The committee may base its determination on the record
developed by the review board, but has the power to itself receive
testimony and evidence. The committee does not expect the En-
dangered Species Committee to conduct a second final ad] udicatory
hearing: The criteria the committee is to use in making its deter-
mination are: .

(1) There are no “‘reasonable and prudent alternatives to the
agency action; (2) the benefits of the agency action clearly out-
weigh the benefits of alternative course of action consistent with
conserving the species or its critical habitat, and that such action
is in the public interest; und (3) the action is of national or
mgliunal significance.” '

he committee Lelieves that the search for alternatives before
the review board and the committee should be significantly larger
than during the consultation stage. Section 7 consultation is
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intended to focus attention on the agency action, its objectives,
and the aspects of the agency action which gave rise to the
gmhicm initially. The focus of a section 7 consultation should

e on solving the problem in a way which is elearly within the
jurisdiction and expertise of the consulting parties.

In contrast, the review board and the Endangered Species Com-
mittee should focus on a wider variety of alternatives. Their search
should not be limited to original project objectives or the acting
agency’s jurisdiction. The committee does intend that the review
board should only consider alternatives which are both technically
capable of being constructed and prudent to implement.

. The second eriteria considered by the committee involves an evalua-
tion of the benefits of the agency action and an eveluation of the bene-
fits associated with alternatives which would avoid an adverse impact
on the species or its habitat.

In the context of this provision, the committee intends that the
term “benefits” shall include, but not be limited to, ecolozical and
economic considerations. Among the economic criteria which may be
examined and considered by the Endangered Speciezs Committes are
those set forth in OMB Circular A-107 and in Executive Order 11949,
These include: =

(1) the cost impact on eonsumers, business markets, F. ederal,
State, and local povernments:

(2) the effect on productivity of wage earners, businesses and -

government;

(3) the effect on competition; B i :

(4) the effect on supplies of important materials, products, and
SErVices; ' .

(5) the effect on employment; and

(6) the effect on energy supply and demand.

The committee does not intend, however, that the Endangered
Species Committee evaluation should be limited to these ecriteria.
They should also consider the national interest, including actions
suthorized, funded or ecarried out by the Secretary of Defense; the
esthetic, ecological, educational, historical, recreational and seientific
value of any endangered or thréatened species; and any other factors
deemed relevant.

The committee notes that the amendment requires the committee
to balunce the benefits assoriated with the agency action against the
benefits associated with alternative courses of action. They should not
balance the benefits of the action agrinst the value associated with
the listed species. . :

To be “in the public interest,” an agency action must affect some
interest, right or duty of the community at large in & way which they
woulil perceive as positive.

The third finding required before the committee may recommend
that an exemption be granted is that the agency action be of “national
or reglonal significance.” The term “recional significance’ is not in-
tended to refer merely to projects which affect more than one State.
Rather, the committee believes that the Endangered Species Com-
mittee shoull evaluate the nature, as well as the seope of the project,
in their determination of whether an action is nationally or regionally
significant. As an example, the committee believes that an action
aﬁecting the Port of Sacramento, in California, would be regionally
significant,

Uk
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If the committee grants an exemption, it must require reasonable
mitigation and enhancement measures be taken by the successful ap-
plicant. The phrase “reasonable mitiration and enhancement measures -
15 used in several places in the legislution to describe actions which shall
be taken by an applicant which receives an exemption. The required
actions must be “‘reasonable’” in their cost, likelihood of protecting the
listed species, and the availability of the technology required to make
them effective, and other considerations deemed relevant by the En-
dangered Species Committee. The explanation of the phrase in new
section 7 makes it clear that “reasonable mitization and enhancement
measures” are those actions by the applicant which are necessary and
appropriate “to minimize the ndverse effects of the ageney action’ on

e species or habitat in gquestion. Live propagation, transplantation,
and habitat acquisition and improvement are mentioned as specific
examples of actions a successful applicant might be required to take.

The committee’s final determination is subject to judicial review in
the eircuit court of appeals for any district where the agency action will
be located. This refers to the location of the project where the project
will be carried out, and not the district where a permit or license might
be izsued. : '

The committee may not grant an exemption if the Secretary of
State gives it written certification that the granting of the exemphion
and the resultant agency action would violate an international treaty
or other international oblication of the United States. The certifica-
tion must be made within 60 days after the committee receives the ap-

lication for exemption and must be published in the Federal Register.
he phrase “‘other international obligation” should be understood to
mean & formal, legal obligation of the U.8. Government. This provision
would apply to the Agreement on the Ceonservation of Polar Bears,
signed November 15, 1973; the U.S.~Jupan Migratory Bird Clonven-
%1?:; as well as the recently ratified U.S.-Russian Migratory Bird
aty.

When the committee formally issues its order exempting an agency
action, any reasonable mitigation anid enhancement measures must be
spelled out in the document. New section 7(l) makes it clear that
such measures ara to be carried out and paid for by the party receiving
the exemption. In the case of a Federal agency action, the mitigation
and enhancement measures required must be authorized by the Con-
gress prior to implementing the action. Such measures would also have
to be funded by the Congress concurrently with all other project
features. The reasonable mitization and enhancement mesnsures re-
qfl;iregl must actually be funded and carried out for the exemption to be
effective.

The costs of the mitigation and enhancement measures are to be
considered project cdsts for all purposes except for the compufation
of benefit-cost or other ratios.

Agencies receiving an exemption are required to submit annual
reports to the Council on Environmental Quality deseribing compli-
ance with ordered mitigation and enhancement measures.

The bill adds & new section which would allow the President to
grant an exemption for replacement and repairs on public facilities
necessary to prevent recurrence of & natural disaster which resulted
in & Presidential declaration of a Federal disaster area.
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H.R. 14104 adds a new provision which indicates that the granting
of an exemption 1s not a major Federal action for the purposes of the
National vironmentul Policy Act of 1369 (42 U.5.C. 4321 et seq.)
if an environmental impact statement which discusses impacts on

_ endangered or threatened species or their critical habitats has been
prepared on the agency action. '

BECTION 4. RAPTORS

During the past 15 years, biologists, conservationists, and faleoners
have been workmg to produce raptors through propagation in_cap-
tivity. In this work an emphasis has been placed on raptors which are
now listed as endangered under the authonty of t.i;e Endangered
Species Act. However, prohibitions contained in section 9 of the law
against commerce in endangered species have impeded these breeding
activities.

9. 2809 amends section 9 of the act to clarify the situation regarding
domestic, captive-produced raptors. For the purpose of this amend-
ment, raptor means any bird of prey.

Unless specified in other laws, raptors held rior to the enactment
of the act on December 28, 1973 are exempted from the provisions and

rohibitions of the aect. 1t is the intent of the commuttee that the

omestic captive-produced progeny of any raptor which was legally
held prior to enactment will also be exempt from the provisions an

rohibitions of the act, even if such progeny were produced after
cember 28, 1073. ‘

In order to encourage breeding of rapters in captivity, the domestic
captive-produced progeny of raptors considered to be endangered, but
legally taken from the wild after December 28, 1973, shall be consid-
ered ‘f';:r legal purposes in a like manner as the progeny of raptors
captured before 1973. The committee believes this will alleviate some
of the human pressures on wild raptor populations, will increase
penetic diversity in captive populations, and will further encourage
captive production of raptors for conservation, recreation, selentific
and breeding purposes.

Further, it 1s the intent of the committee that where domestic cap-
tive bred raptors have been intentionally relessed and returned to a
wild state for conservation and reintroduction purposes, these raptors
will be considered to be fully protected under the act. In the case of
raptors, the Congress recognizes the worldwide distribution of various
species, such as the Peregrine Falcon. These 1‘a¥turs have subtle
regional differences, but constitute a single species. This amendment is
intended to apply to the raptor species as inelusive of all of its sub-
apecies or regional differences. In order to sugment wild populations,
the Secretary should encourage the reintroduction of captive bred
raptors into the wild. To that end, it is anticipated that the Secretary,
on & discretionary basis, may grant permits to qualified individuals
and organizational raptor breeders to obtain additional brood stock
from the wild populations, provided that offspring of such birds are
reintroduced back into the wild in 2 manner Lklcsigned to effect a net
increase in the overall wild population. The procedures for granting
permits and reintroducing birds into the wild shall be in accordance
with regulations to be promulgated by the Secretary.
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The Secretary may require, by regulation, the owners of all exempted
raptors to keep records and require bands or other permanent, mark-
ngs to distinguish them from wild birds. The records and mventories
may be inspected by agents of the Secretary at reasonable times. These
records, permanent markers and inventory procedures should mot
unnecessarily duplieate those now requived annually wnder the Mi-
gratory Bird Treaty Act for special purpose permits and faleoner
permuits,

. BECTION 5. ANTIQUE ARTICLES

Section 5 of 8. 2899 amends section 10 of the act by exempting cer-
tain antique articles other than scrimshaw from the application of sec-
tions 4(d}, 9(a), and 9{c) of the act. Such articles are exempted from

ose sections of the law if they were made before 1830, are composed
in whole or part of any listed species, have not been repaired or modified
with any part or product of any listed species subsequent to the date
of enactment of the act (December 28, 1973), and enter the United
States through a port designated by the Secretary of the Treasury.

The date 1830 was chosen on the advice of the Customs Service.
Articles produced prior to that time ean apparently be readily dis-
tinguished by experts from articles made prior to that date. It is
expected that the Secretary of the Treasury will see to it that the ports
of entry designated under this section will be staffed with customs
officers qualified to make such distinctions.

A further protection against abuse fonund in Section 5 of the bill
provides that any person wishing to import such an antique article
must submit to customs officers at the time of entry of the artiele such
documentation as the Secretary of the Treasury, after consultation
with the Secretary, shall, by rezulation require.

The bill extends relief to those who imported such antique articles
after the date of enactment of the act (December 28, 1973) and who
had such antique confiscated by the Federal Government. Such in-
dividuals are given 1 year from the date of enactment of S. 2809 to
apply to the Secretary of the Treasury for the return of such articles.

he applicant has the burden of proving to the Secretary of the Treas-
ury that the confiseated article satisfies the requirements for entry
stated above. Only those items in the custody of the United States as
of the date of enactment of 5. 2899 are affected by this provision.
“Custody’ is to include those items on loan to institutions of hicher
learning, museums or any other party and is not limited to those
items in the physical possession of officers of the United States.

TELLICD DAM AND GRATROCES RESERVOIR

The most difficult issue [aced by the conference committee involved
two specific exemptions to the Endanzered Species Act for the Tellico
Dam in Tennessee and the Grayrocks Dam nnd Reservoir in Wyoming.
These projects posed a unique problem to the eommittee in that they
are two of the three projects in the couniry that have been enjoined as
o result of the Endangered Species Act.

The House-passed bill had provided specific exemptions from the
Endangered Species Act for these two projects. In contrast, the
Senate bill contained no specific projects exemption, and the Senate
had specifically rejected attempts to provide specific exemptions for
projects outside of the exemption procedure provided in the bill.
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The language adopted by the conference committee is an attempt
to address the specific project concerns voiced in the House with the
Senate desire to preserve the integrity of the exemption process.
Essentially, the provisions contained in the conference report would
provide that these two projects are to be considered for exempition
within 30 days of enactment by the Endangered Species Committes
without the necessity or proceeding through the review board process.
Because of the obvious recional significance of both of the projects,
it was decided that thers was no necessity to require that the committee
make such a finding of regional significance. If the Endangered Species
Committee, in considering one of these projects, makes the findings
that there are no reasonable or prudent alternatives to these projects
and the benefits of the project clearly outweigh the benefits of al-
ternative courses of nctlon consistent with conserving the species
or eritical habitat involved, the committee shall grant an exemption.
If no decision is made within 90 days after the date of enactment of
this act, these projects would receive an automatic exemption from
the requirements of section 7 of the Endangered Species Act.

In addition, the conference committee adopted specific provisions
which relate only to the Grayroeks Dam and RHeservoir Project. These
provisions would first require that the T.8. Fish and Wildlife Service
render a biological opinion on the effect of the operation of the Missouri
Basin Power project on endangered species or their critical habitat.
After the biological opinion is rendered, the responsible officials of the
Rural Electrification Administration, the Department of the Interior,
and the Department of the Army shall require modification of the
design or operation of the project to insure that actions do not jeopard-
ize the continued existence of the species or result in the adverse modi-
fication or destruction of its critical habitat. The committee believes
that this provision will insure the continued high level of protection
for any endangered species involved, particularly the whooping crane.

It is the infent of the committee that if the conflict between the
parties in Nebraska vs. REA in Federal distriet court in Nebraska is
solved prior to the timetable established therein, the requirements of
this provision shall be deemed to have been met. [t is niot the intent to
establish o procedure or requirement under the Endangered Species
Act that they otherwise would not have been subject to if the above
conflict is resolved.

It is the strong sense of the committee that these are the last in-
stances when sny project should receive special consideration in the
Exemftion process. To allow any further aberations in this process
would make meaningless the work of the Congress in fashioning an
orderly exemption process and encouraging those agencies that which
to evade the strict consultation provisions of this report.

AECTINNS 6, 7. AND 8. PENALTY PROVISIONE

Both the Senate and the House amended section 11 of the act, the
enulties and enforcement section in order to alleviate cerlain en-
orcement ambizuities of the act. The Conferces accepted the House

amendments to section 11; all changes to this section were made
afier extensive consultation with the Department of Justice.
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 The amendment reduces the strict lability penalty for others than
importers and exporters to $500, makes criminal violations of the act
a general rather than a specific intent crime and subjects importers
snd exporters of fish and wildlife and plants to strict liability penal-
ties of up to $10,000.

By deleting from the civil penalty and criminal provisions of
section 11 the phrase, “‘commits an act which violates,” the conferees
intend only to make it clear that the act's eivil and criminal sanctions
apply to violations invoiving the commission of a prohibited act. The

conferees do not intend to make knowledmze of the law an element of .

either civil penalty or criminal violations of the act. In furtherance of
this intent, the conferses intend that the standard for ecriminal
violations has been reduced [rom “willfully” to “knowingly”.

Under the amendment provided in H.K. 14104, a tourist who un-
knowingly imports a listed species into the United States could not be
fined more than $3500. The conferees assume that in most coses, law
enforcement officials will seek the forfeiture of the item rather than
impose & civil penalty. The conferees emphasize that the strict lia-
bility provision which applies to persons engaged in the business as an
importer or exporter of fish, wildlife or plants does not apply to com-
mercial fishing operations which may import fish produets into the
United States for purposes of human or animsl consumption as & part
of their business.

BECTION 9. APPROPRIATIONS

Section 9 of 5. 2899 authorizes appropriations of $12,500,000, for
the period beginning October 1, 1979, and ending March 31, 1980,
to carry out the purposes of this act.

SECTION 10. FLANTS

The conferees acdopted a provision contained in both hills which
amends section 6(c) of the act to allow the Secretary of the Interior
to enter into cooperative agreements with the States for the manage-
ment and conservation of listed species of plants. This amendment will
permit States which develop an adequate and sctive pregram for the
conservation of listed plants to receive Federal grant-in-nid in the
same manner as States now receive {unds lor resident species of
endangered and threatened fish and wildlife.




27

SECTINN 11. NOTIFICATION PROCEDURES

S. 2899 amends section 4(1)(2)(A) of the act to expand present
motice requirements and to require public meetings or hearings in
connection with the listing of a species and the specification of its
critical habitat.

Under the conference report, notice of a proposed regulation (in-
cluding a complete text of the regulation) would have to %e published
in the %eﬂeral Register 60 days before its effective date. Where critical
habitat is specified, such notice must also be published in a newspaper
of general circulation within or ad jacent to such habitat. Actual
notice of the regulation and any environmental assessment or environ-
mental impact statement prepared on it is required to be given to all

neral local governments within or adjacent to the proposed critical
ﬁbitat at least 60 days prior to its effective date. This provision does
not require actual notice to special distriets such gs an irrigation or
school district. The committee expects that the Secretary would utilize
OMB Circular A-95 or some simiﬁr device for assuring effective notice
to local governments.

Where critical habitat is specified in the proposed regulation, the
‘Secretary must promptly hold a public meeting on the proposed
regulation. The meeting must be held in the area in each State where
such habitat would be found. The committee intends that the meet.
ings held pursuant to this paragraph be of an informal variety that
would permit a eolloquy between representatives of the Department
and local citizens, If a timely request is filed with the Secretary, a
fu]ﬂiu hearing must be held in the State whose citizen filed the request.
t 15 the intent of the committee that such hearings be held in aceord-
ance with appropriate sections of the Administrative Procedures Act
and near or within the propesed critical habitat. The committee doss
not intend that either the meetings or hearings be full adversarial pro-
ceedings with all of its inherent expenses to the parties and delays in
RITiving at a final regulation,

In the rather rare instances where no critical habitat is proposed
concurrently with the listing, a public meeting is to be held by the
Seeretary if a request therefore is filed within 45 days of the publica-
tion of general notice.

If, by chance, actual notice is not given to some unit of general local
government, such an unintentional and unplanned failure of the
notification system shall not invalidate the proposed regulation.

The conference report adds g new paragraph (5) to section 4(f)
which would provide that any final regulation adding & species to the
list must be published within 2 years after the notice of proposed
rulemaking. Any proposed listings not finalized within 2 years must
be withdrawn, ung cannot again be proposed unless Secretary deter-

mines that new information is available which warrants such action.
The paragraph provides that any hsting which is proposed at the time
of the enactment of thesa amendments would not EB.

drawn until 1 year after the date of enactment,

ve to be with-
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The conference report adds a new subsection (g) to section 4 which
would require the Secretary to develop and implement recovery plans
for listed species. Such plans would li:c designed to ensure the con-
servation or survival of each listed species. Recovery teams may be
appointed by the Secretary, where appropriate, to aid in develuging
or lmBLemeut-mg a recovery plan for 2 particular specles. Such plans
chall ba as long and as detailed as is necessary and consonant with
their purpose of providing & frume work for actions directed at conserv-
ing or, at least, insuring the survival of the subject species. Although
recovery plans are imp icit in the Endangered Species Act, the act
does not specifically mandate recovery plans. As a result, recovery
plans have been given & low priority within the Endangered Species
Act budget.

The committee intends the Secretary to establish recovery teams to
assist with: (1) the development of plans: (2) periodic amendment of
plans; and (3) the im Jernentation of the plans. The committes hopes
that the Secretary will gppoint full-time professionals to msure t at

_planning and implementation proceed expeditiously. -
. BECTION 12. FOREST SERVICE ATTHORITY e

The conference agreed to language of the House version which
provides the Secretary and the Secretary of Agriculture with the e
authority to acquire land for the conservation of listed species includ- -
ing El)ﬂ.nt_s-. The current act limits this authonty to the Secretary of
the Interior. 4

SECTION 13. PUBLICATION IN THE FEDERAL REGISTER

The Conferees adopted a provision of the House bill which amends
paragraph 4(f)(3], which requires the Secretary to include with any
proposed or final regulation published in the Federal Register 2
summary of the data on which the regulation is based.
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